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U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 27, 1990. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 90-22) 


Carriers: Liability for vessel repair duties on a vessel undergoing 
major conversion while under the flag of a foreign nation. 


Date: December 12, 1989 
File: HQ 110554 
VES-13-18-CO:R:P:C 110554 GV 
Category: Carriers 
Re: Liability for vessel repair duties on a vessel undergoing major 
conversion while under the flag of a foreign nation. 


This is in reference to your letter of October 13, 1989, in which 
you request that we rule upon the liability of your client for duty on 
foreign shipyard expenditures associated with the conversion of a 
vessel from configuration as a carrier of general cargo to a surimi 
factory trawler intended for fisheries service. Pursuant to your re- 
quest to do so, we agree to protect your request letter and accompa- 
nying identifying exhibits from public disclosure under the Free- 
dom of Information Act. 


Facts: 

The vessel in question was constructed in a United States ship- 
yard in (yr.) as a general cargo vessel. It was documented under the 
United States flag and thus operated until June 5, 1989, when its 
sale to a foreign company invalidated its United States documenta- 
tion. On June 9, 1989, it was documented under a foreign flag and 
delivered to a foreign shipyard. It has been under foreign documen- 
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tation since that time, and remains so today. Conversion work to 
transform the vessel into a surimi factory trawler commenced on 
June 14, 1989. 

The future operator of the vessel will purchase the converted ves- 
sel in the Spring of 1990, pursuant to an existing memorandum of 
agreement. At the time of purchase, all shipyard work, including 
the conversion and the placing aboard of all equipment and materi- 
als, will have been accomplished. Following delivery to the new 
United States owner, the vessel will be documented under the Unit- 
ed States flag for the first time since June 4, 1989. 

Counsel, on behalf of the future operators of the vessel, has re- 
quested and received a written ruling from the U.S. Coast Guard. 
That ruling confirms that, given the particular facts concerning the 
vessel, it may qualify for the rebuilding savings provision (grandfa- 
ther clause) of section 4(a)4(B) of the Anti-Reflagging Act of 1987 
(Pub. L. 100-239), so long as it is delivered to the United States 
owner from the shipyard prior to July 28, 1990. 


Issue: 

Whether there is liability for duty under the vessel repair statute 
(19 U.S.C. 1466) for work completed in a foreign shipyard con- 
verting a general cargo vessel into a surimi factory trawler prior to 
the vessel’s documentation under the laws of the United States. 


Law and Analysis: 


Title 19, United States Code, section 1466, provides in pertinent 
part, for payment of duty in the amount of 50 percent ad valorem 
on the cost of foreign repairs to vessels documented under the laws 
of the United States to engage in the foreign or coastwise trade, or 
vessels intended to engage in such trade. 

Customs has long held that in certain cases foreign shipyard work 
performed on a vessel prior to its documentation under the laws of 
the United States is nondutiable under section 1466. Customs is 
now clarifying that position inasmuch as the factual situation in 
the case at issue might, with a slight change of circumstances, re- 
sult in the assessment of duty. If the vessel were about to enter the 
foreign or coastwise trade, section 1466 would apply. We note, how- 
ever, that in view of the fact that at the time of the conversion the 
subject vessel is not documented under the laws of the United 
States to engage in the foreign or coastwise trade, nor is it intended 
to engage in such trade but rather to engage in the fisheries, the 
conversion work is not within the purview of section 1466. In addi- 
tion, notwithstanding the issue of documentation, it would appear 
that the work in question constitutes modifications to the vessel 
which are nondutiable under the vessel repair statute. 

It is within the jurisdiction of the U.S. Coast Guard to document 
vessels. So long as that agency finds a vessel eligible for a particular 
service and so documents it, it may operate legally. In this case, if 
documented with a fisheries license, the vessel may engage in fish- 














U.S. CUSTOMS SERVICE 3 


ing and processing activities in the waters of the Exclusive Econom- 
ic Zone, as well as the high seas. Since the vessel is not qualified for 
the coastwise trade under 46 U.S.C. App. 883, however, it may not 
receive fish or fish products (or any merchandise for that matter) at 
any point within territorial waters and land or transfer such at any 
other coastwise point, including another point in territorial waters. 
Eolding: 

1. Where a vessel is temporarily removed from U.S. documenta- 
tion during the course of, or prior to, work performed in a foreign 
shipyard and is then redocumented for, or used in, or from available 
evidence deemed intended to be used in the U.S. foreign or coast- 
wise trade, 19 U.S.C. 1466 is applicable. 

2. There is no liability for duty under 19 U.S.C. 1466 for work 
completed in a foreign shipyard converting a general cargo vessel 
into a surimi factory trawler prior to the vessel’s documentation 
under the laws of the United States, to the extent that such conver- 
sion work constitutes nondutiable modifications. The work must be 
declared and entered with Customs in accordance with sections 
4.14(b\(1) and (2), Customs Regulations (19 CFR 4.14(b\1) and (2)), 
respectively. 





(C.S.D. 90-23) 


Carriers: Verification of certificates referenced in blocks 14, 15, 17 
and 18 on Customs Form 1300. 


Date: December 13, 1989 
File: HQ 110600 
VES-5-17-CO:R:P:C 110600 GEV 
Category: Carriers 
Ms. Dot ENSMINGER 
CARRIER CONTROL OFFICER 
U.S. Customs SERVICE 
Seattle, Washington 98174 


Re: Verification of certificates on Customs Form 1300. 


Dear Ms. ENSMINGER: 

This is in response to your memorandum dated October 26, 1989, 
inquiring as to when it is appropriate for Customs officers to verify 
the certificates referenced in Blocks 14, 15, 17 and 18 on the Cus- 
toms Form 1300 (Master’s Oath of Vessel in Foreign Trade). 


Facts: 


Pursuant to section 4.7(a), Customs Regulations (19 CFR 4.7(a)) 
the master of every vessel arriving in the United States and re- 
quired to make entry shall have on board his vessel a manifest as 








4 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 12, MARCH 21, 1990 


required by 19 U.S.C. 1431, as amended. Section 4.7(a) further 
states that the manifest shall include a Customs Form 1300 
(Master’s Oath of Vessel in Foreign Trade). Section 4.7(b), Customs 
Regulations (19 CFR 4.7(b)) provides, in part, that the original and 
one copy of the manifest shall be ready for production on demand, 
and that the master shall deliver the original and one copy of the 
manifest to the boarding officer. 

Upon the arrival of a container vessel in the Port of Seattle, a 
Customs boarding officer was requested permission for leave of pas- 
sengers. The boarding officer asked to see the appropriate certifi- 
cates pertaining to passengers referenced in Blocks 14, 15, 17 and 
18 on the Customs Form 1300. The master replied that the vessel 
had no such certificates at that time, nor had it had any for the 
past three years. 


Issue: 


When are vessels required to have the passenger certificates ref- 
erenced in Blocks 14, 15, 17 and 18 on a Customs Form 1300? 


Law and Analysis: 

Customs Form 1300 (Master’s Oath of Vessel in Foreign Trade) 
was adopted for use in 1971 at the time of adoption of Customs 
Forms 1301, 1303, and 1304, standard model forms developed by the 
Intergovernmental Maritime Consultative Organization (IMCO) (see 
Treasury Decision (T.D.) 71-169). According to T.D. 71-169 and 
background materials thereto, Customs Form 1300 was adopted be- 
cause the IMCO model forms did not provide for the oath of the 
master required by statute in certain circumstances and to provide 
certain other information which would not be obtained on the 
IMCO model forms. 

The reference in Block 14 is to “Passengers allowed per Coast 
Guard Certificate.” We have consulted with the U.S. Coast Guard 
regarding this matter. They have informed us that the vessels to 
which passenger certificate requirements apply are those U.S.-flag 
vessels specified in section 2.01-7, Coast Guard Regulations (46 CFR 
2.01-7, entitled “Classes of vessels (including motorboats) examined 
or inspected and certificated”, copies enclosed). 

In regard to Block 15 (No. of passengers disembarking/embark- 
ing) the boarding officer fills this out referencing the aforemen- 
tioned U.S. Coast Guard certificate for possible violations thereof. 

The information contained in Blocks 17 and 18 pertains to Certifi- 
cates of Financial Responsibility (Passenger death/injury and Pas- 
senger transportation indemnification, respectively). These require- 
ments are within the purview of the Federal Maritime Commission. 
After conferring with that agency on this matter, they have in- 
formed us that the vessels to which these requirements apply in- 
clude any commercial vessel having berth or stateroom accommoda- 
tions for 50 or more passengers and embarking passengers at U.S. 
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ports (see sections 540.2(b) and 540.21(b), Federal Maritime Commis- 
sion Regulations (46 CFR 540.2(b) and 540.21(b), copies enclosed). 


Holdings: 

1. The vessels required to have U.S. Coast Guard passenger certif- 
icates referenced in Block 14 on the Customs Form 1300 are those 
U.S.-flag vessels specified in section 2.01-7, Coast Guard Regula- 
tions (46 CFR 2.01-7). Any questions regarding the applicability of 
this regulation to a specific vessel should be directed to the U‘S. 
Coast Guard. 

2. The vessels required to have Certificates of Financial Responsi- 
bility for Passenger death/injury and Passenger transportation in- 
demnification referenced in Blocks 17 and 18 on the Customs Form 
1300 include any commercial vessel having berth or stateroom ac- 
commodations for 50 or more passengers and embarking passengers 
at U.S. ports pursuant to sections 540.2(b) and 540.21(b), Federal 
Maritime Commission Regulations (46 CFR 540.2(b) and 540.21(b)). 
Any questions regarding the applicability of these regulations to a 
specific vessel should be directed to the Federal Maritime 
Commission. 


(C.S.D. 90-24) 


Customhouse Brokers: A licensed Customs broker may not simulta- 
neously act in an individual capacity as a broker and serve as the 
qualifying officer of a corporate brokerage firm. 


Date: December 27, 1989 

File: HQ 221203 
BRO-2-01-CO:R:C:E 221203 L 
Category: Other 


District DirEcToR oF CusToMs 
San Juan, Puerto Rico 00903 


Re: Customs broker’s licenses of J.M. Pietri & Associates, Inc. and 
Jose M. Pietri. 


Dear Sir: 

You have requested internal advice on the issue of whether a sin- 
gle natural person can operate both as an individual customhouse 
broker and simultaneously as the officer of a corporation or associa- 
tion who is a licensed broker. A corollary issue, although not raised 
here, is whether the same natural person could serve as the li- 
censed broker partner of a partnership as well. 
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Facts: 

It is stated that Mr. Jose M. Pietri was issued individual customs 
broker’s license number 4086 on February 17, 1969. On February 1, 
1974, J.M. Pietri & Associates, Inc. was issued corporate customs 
broker’s license number 4896 which, under Customs Regulations in 
effect at that time, required at least two officers to be licensed bro- 
kers. The second qualifying broker subsequently left J.M. Pietri & 
Associates, Inc. However, J.M. Pietri & Associates, Inc. did not com- 
mence operations until amendment of the customs laws (19 U.S.C. 
1641) to require that only one officer of a corporate customs broker 
hold a valid broker’s license. 

J.M. Pietri & Associates, Inc. and Mr. Pietri both conduct busi- 
ness at the same offices but each licensee’s records are said to be 
kept separate for both customs and local government purposes. Sep- 
arate customs bonds are maintained by each licensed broker and 
each has been issued separate filer codes by Customs and files sepa- 
rate triennial reports. Mr. Pietri is said to directly oversee both op- 
erations, to regularly visit all branch offices, and to have ultimate 
control of all operations of each licensed broker. While it is stated 
that both license holders conduct business at the same offices, the 
facts are silent as to whether employees of the corporation (other 
than Mr. Pietri) are also employed by Mr. Pietri in his capacity as 
an individual customs broker and vice versa. 


Issue: 

May a licensed customs broker operate a customs brokerage as a 
sole proprietor while simultaneously serving, pursuant to 19 U.S.C. 
1641(b\(3), as the qualifying licensed customs broker for a corporate 
customs broker? 


Law and Analysis: 

A customs broker’s license is granted pursuant to 19 U.S.C. 
1641(b). Individual licenses are granted under 19 U.S.C. 1641(b)(2) 
and corporate licenses are granted under 19 U.S.C. 1641(b\(3). To 
qualify for a corporate customs broker’s license at least one officer 
of the corporation must hold a valid customs broker’s license grant- 
ed under 19 U.S.C. 1641(b\(2). Section 1641(b\(4) of 19 U.S.C. pro- 
vides that a customs broker, as defined in 19 U.S.C. 1641(a)(1), shall 
exercise responsible supervision and control over the customs busi- 
ness that it conducts. The Secretary of the Treasury, and by Trea- 
sury Department Order No. 165, Revised (T.D. 53654) the Commis- 
sioner of Customs, is authorized to prescribe rules and regulations 
relating to the customs business of customs brokers by 19 U.S.C. 
1641(f). These regulations are found in Part 111, Customs Regula- 
tions. The Customs Regulations do not specifically address the issue 
raised here. 
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Exhibit B to the request for internal advice is a copy of the trien- 
nial report of J.M. Pietri & Associates, Inc. It is signed by Jose M. 
Pietri, President. The facts do not indicate whether Mr. Pietri is a 
director of the corporation as well as an officer. 

Officers (as well as directors) of a corporation stand in a fiduciary 
relation to the corporation and are required to discharge their du- 
ties in the utmost good faith and to give to the corporation the ben- 
efit of their care and best judgment and to exercise the power con- 
ferred solely in the interest of the corporation, and not for their 
own personal gain. As part of the fiduciary role, an officer must re- 
main loyal to the corporation, acting at all times in the best interest 
of the corporation and unhampered by any personal pecuniary gain. 
There is an even greater fiduciary duty on one who is both an of- 
ficer and a director. 

Mr. Pietri, as the officer of J.M. Pietri & Associates, Inc. holding 
a valid customs broker’s license, has a fiduciary duty to act solely in 
the interest of the corporation. In the corporate customs brokerage, 
the corporation is the employer of the broker, whose presence is es- 
sential to the business activities of the corporation, and it is noted 
that the Model Business Corporation Act defines “employees” as in- 
cluding officers. 

It is generally held that the officers of a corporation are not pre- 
cluded, by reason of the fiduciary relationship to the corporation, 
from entering into and engaging in a business enterprise indepen- 
dent from, though similar to, that conducted by the corporation it- 
self, provided that in doing so they act in good faith and do not in- 
terfere with the business enjoyed by that corporation. 

However, an officer of a going, solvent corporation cannot engage 
in a competing business to the detriment of the corporation which 
he represents nor may he organize another corporation to engage in 
a competing business. 

We cannot envision customs broker Jose M. Pietri, doing business 
as an individual customs broker at 4 locations in Puerto Rico not 
being engaged in a competing business with Jose M. Pietri & Associ- 
ates, Inc., a corporate customs broker doing business at the identi- 
cal 4 locations. It is not stated whether employees of the corporate 
brokerage are also employed by the individual brokerage. If they 
are, or if employees share duties, it is our opinion that the require- 
ment of responsible supervision and control is not being met as em- 
ployees of one brokerage are being supervised by the licensed bro- 
ker of another brokerage. Similarly, if each brokerage employs sep- 
arate employees who occupy common business premises we question 
whether an individual broker operating both as an individual and 
as the qualifying broker of the corporation can effectively supervise 
two competing businesses simultaneously, notwithstanding his duty 
of loyalty to the corporation employing him. The potential for con- 
flict of interest is great, particularly in view of the statement that 
the reason for operating as two independently licensed customs bro- 
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kers is to obtain beneficial tax treatment. This suggests to us the 
potential for shunting clients to one brokerage or the other for the 
benefit of the broker rather than acting in the sole interest of the 
client which is, of course, the duty of a broker to his principal. 

In view of the lack of responsible supervision and control that 
must occur when an individual customs broker conducts customs 
business both on his own behalf and as the qualifying broker of cor- 
porate customs broker, the potential conflict of interest arising out 
of the licensed broker’s duties to his corporate employer, and the 
appearance of impropriety surrounding such activities, it is our 
opinion that a licensed customs broker may not simultaneously con- 
duct customs business as an individual broker and as the licensed 
customs broker of a corporate broker. 


Holding: 

A licensed customs broker may not operate a customs brokerage 
as a sole proprietor while simultaneously serving as the qualifying 
licensed customs broker for a corporate customs broker. 


(C.S.D. 90-25) 


Temporary importation under bond: The importation of cinematog- 
raphy equipment under subheading 9813.00.50, HTSUSA, or 
under cover of an ATA carnet. 


Date: December 27, 1989 

File: HQ 221702 

CON-9-CO:R:C:E 221702, 22170, 221710 L 
Category: Other 


Mr. JAMEs B. CLAWSON 

EXECUTIVE VICE PRESIDENT 

INTERNATIONAL BUSINESS-GOVERNMENT COUNSELLORS, INC. 
818 Connecticut Avenue NW 

Washington, D.C. 20006 


Re: Eligibility of cinematography equipment for entry temporarily 
free of duty under bond or under an A.T.A. carnet. 


Dear Mr. CLawson: 

You ask whether cinematography cameras and related equipment 
may be imported under temporary importation under bond (TIB) 
procedures pursuant to subheading 9813.00.50, Harmonized Tariff 
Schedule of the United States (HTSUS) or under an A.T.A. carnet 
in accordance with the Customs Convention on the Temporary Im- 
portation of Professional Equipment. 
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Facts: 


An American corporation is the United States importer and dis- 
tributor of cinematography cameras and related equipment. The 
importer purchases the equipment from a related foreign manufac- 
turer, enters them for consumption, and then places the duty-paid 
cameras in inventory in either its Resale Division or its Rental Divi- 
sion. Cameras purchased for the Resale Division are resold to buy- 
ers in the United States; cameras purchased for the Rental Division 
are leased to motion picture producers and directors in the United 
States for use in the production of films for theatrical release. 

The importer proposes to abolish its Rental Division and the re- 
lated foreign manufacturer will establish its own Rental Corpora- 
tion abroad. Cameras would be purchased and owned by the foreign 
Rental Corporation. The foreign Rental Corporation would then 
lease the equipment to foreign nationals who have been engaged to 
work in the production of commercial films in the United States. 
The foreign nationals would then import the equipment into the 
United States, acting as importers of record, under subheading 
9813.00.50, HTSUS, temporarily free of duty under bond, or under 
cover of an A.T.A. carnet. 

The cameras would be used in the United States by the foreign 
nationals or under their supervision. After completion of filming 
the films would be edited, scored, printed and distributed in the 
United States. The copyrights would be owned by the United States 
production company, which would also own all other property 
rights in the film. 


Issues: 
The following issues are presented: 


1. May foreign-origin cinematography equipment which is in- 
tended for use in the production of motion pictures for United 
States persons and corporations be imported temporarily free of 
duty under cover of an A.T.A. carnet? 

2. May foreign-origin cinematography equipment which is in- 
tended for use in the production of motion pictures for United 
States persons and corporation be imported temporarily free of 
duty under a temporary importation bond in accordance with 
subheading 9813.00.50 of the HTSUS? 


Law and Analysis: 

Annex B to the Customs Convention on the Temporary Importa- 
tion of Professional Equipment (the “Professional Equipment” Con- 
vention) relates to the conditions of grant of temporary admission of 
cinematographic equipment, which includes cameras of all kinds, 
under an A.T.A. carnet. 

The conditions of temporary admission are that the equipment: 


(a) shall be owned by a natural person resident abroad or by 
a legal person established abroad; 
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(b) shall be imported by a natural person resident abroad or 
by a legal person established abroad; 

(c) shall be capable of identification on re-exportation; provid- 
ed that in the case of blank image or sound recording media the 
most flexible means of identification shall be applied; 

(d) shall be used solely by or under the personal supervision 
of the visiting person, provided that this condition shall not ap- 
ply in the case of equipment imported for the production of a 
film under a co-production contract to which a person resident 
or established in the country of temporary importation is a par- 
ty and which is approved by the competent authorities of that 
country under an inter-government agreement concerning cine- 
matographic co-production; 

(e) shall not be the subject of a hire contract or similar ar- 
rangement to which a person resident or established in the 
country of temporary importation is a party. 


Pursuant to 19 CFR 114.22 (a) the A.T.A. carnet is acceptable for 
goods to be temporarily entered under the Customs Convention on 
the Temporary Importation of Professional Equipment. 

Subheading 9813.00.50, HTSUS, provides for the admission tem- 
porarily free of duty under bond, as prescribed in U.S. note 1 to sub- 
chapter XIII, chapter 98, HTSUS, of professional equipment, tools 
of trade, repair components for equipment or tools admitted under 
this subheading and camping equipment; all the foregoing imported 
by or for nonresidents sojourning temporarily in the United States 
and for the use of such nonresidents. 

It is suggested that if a leased cinematography camera were im- 
ported by a foreign national it would qualify for duty-free tempora- 
ry entry only if used exclusively by or for the foreign national or 
foreign corporate entry. If the foreign national employed a camera- 
man or cinematographer who was a United States resident the use 
of a carnet or TIB entry would be improper, since the equipment 
would be used in furthering the profession of a United States resi- 
dent rather than a temporary sojourner from abroad. 

This suggestion is not necessarily true. The requirement under ei- 
ther the carnet or TIB entry is that the article be used solely by or 
unde the personal supervision of the nonresident. The person oper- 
ating the article, if under the personal supervision of the nonresi- 
dent, need not be a nonresident. See, for example, paragraph IV.3. 
“Use of equipment” in the Text and Commentary to the Customs 
Convention on the Temporary Importation of Professional Equip- 
ment (September 1962), wherein it is noted that the provision “* * * 
does not preclude the possibility of assistance by nationals, 
whatever their professional qualifications”. 

It is further suggested that where a United States person or cor- 
poration uses or benefits from the imported equipment, the use of a 
carnet or TIB entry is inappropriate. That is, equipment rented by a 
foreign rental corporation to a foreign national working on a Unit- 
ed States film production would not be imported “for a person visit- 
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ing a country in order to make a specified film”, as specified in the 
definition of “cinematographic equipment” in Annex B to the “Pro- 
fessional Equipment Convention”. 

Both the “Professional Equipment” Convention and subheading 
9813.00.50 provide that professional equipment may be imported by 
a nonresident for use solely by or under the personal supervision of 
the nonresident. If the foreign national working on the United 
States film in the above example is a nonresident of the United 
States and the equipment imported by him is being used solely by 
him or under his personal supervision, it is being imported “for a 
person visiting a country in order to make a specified film or films” 
and a carnet or TIB entry is appropriate, assuming all other re- 
quirements are met. Of course, the nonresident could not use these 
provisions for the purpose of importing equipment to be held in in- 
ventory for subsequent lease or rent to third parties in the United 
States. 

Holdings: 

1. Foreign-origin cinematography equipment which is owned by a 
natural person resident abroad or by a legal person established 
abroad and which is intended for use in the production of motion 
pictures in the United States for United States persons or corpora- 
tions and which will be used solely by or under the personal super- 
vision of the nonresident importer may be imported under cover of 
an A.T.A. carnet. 

2. Foreign-origin cinematography equipment which is intended 
for use in the production of motion pictures in the United States for 
United States persons or corporations and which will be used solely 
by or under the personal supervision of the nonresident importer 
may be imported temporarily free of duty under bond under sub- 
heading 9813.00.50, HTSUS. 


Tm 


(C.S.D. 90-26) 


Classification: The applicability of subheading 9802.00.50, HTSUSA 
to U.S. carrots exported for processing and returned. 


Date: December 26, 1989 
File: HQ 555180 
CLA-2 CO:R:C:V 555180 CW 
Category: Classification 
Tariff No: 9802.00.50, HTSUS (formerly 806.20, TSUS) 
District Director or Customs 
San Diego, California 92188 


Re: Request for reconsideration of Headquarters Ruling Letter 
554944, concerning the applicability of subheading 9802.00.50, 
HTSUS, to carrots processed abroad and returned. 
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Dear Sir: 

This is in reference to a memorandum of November 7, 1988 (copy 
enclosed), from Lowell Batterton, Senior Import Specialist, request- 
ing reconsideration of Headquarters Ruling Letter 554944 dated 
September 16, 1988, concerning the applicability of item 806.20, 
Tariff Schedules of the United States (TSUS) (now subheading 
9802.00.50, Harmonized Tariff Schedule of the United States 
(HTSUS)), to U.S. carrots exported to Mexico for processing and 
returned. 


Facts: 


Ruling 554944 concerned the tariff status of carrots of U.S. origin 
which were exported to Mexico for washing, cooling, sorting by size, 
grading for quality, and packaging, after which they were returned 
to the U.S. Based upon a previous ruling dated July 2, 1987 (HRL 
554645), involving an almost identical fact situation, we held in 
554944 that the carrots would be entitled to the partial duty exemp- 
tion provided for in item 806.20, TSUS, upon their return to the 
US. 

In his memorandum of November 7, 1988, Mr. Batterton explains 
that the foreign processing of the carrots involved in our 554944 
ruling consists of washing the carrots out of the trailer into a flume, 
which separates the mud and debris from the carrots. They are also 
subjected to a brushing process which removes material adhering to 
the carrots as well as root hairs. Chlorinated water is applied to kill 
off any coliform, mold or mildew that has formed or might form on 
the carrots. They are then hydrocooled to prevent autolysis, which 
is a breakdown of all or part of the carrot cells through self-pro- 
duced enzymes. Finally, the carrots are packaged for retail sale. 

Mr. Batterton contends that because subheading 9802.00.50, 
HTSUS, applies only to articles that are in a complete or finished 
condition when exported for repairs or alterations, this tariff provi- 
sion should not apply to the carrots in this case since the foreign 
processing is necessary to produce finished carrots. In addition, our 
attention is directed to certain Headquarters rulings (T.D. 56521(3) 
and ruling 555036 dated June 29, 1988) which held that the foreign 
packaging of produce for retail sale precludes the application of 
item 806.20, TSUS, to the merchandise. 


Law and Analysis: 

Subheading 9802.00.50, HTSUS, provides for the assessment of 
duty on the value of repairs or alterations performed on articles re- 
turned to the U.S. after having been exported for that purpose. 
However, the application of this tariff provision is precluded where 
the operations performed abroad destroy the identity of the articles 
or create new or commercially different articles. See A.F. Burstrom 
v. United States, 44 CCPA, 27, C.A.D. 631 (1956). Treatment under 
this tariff provision also is precluded where the exported article is 
incomplete for its intended use and the foreign processing is a nec- 
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essary step in the preparation or manufacture of a finished article. 
See Dolliff and Company, Inc. v. United States, 66 CCPA 77, C.A.D. 
1225 (1979). 

As Mr. Batterton notes, we have held in some previous rulings 
that the packaging abroad of articles in retail containers would 
serve to preclude the application of the alterations provision to the 
returned articles. The rationale for these rulings was that the re- 
packing of bulk merchandise into retail containers to make the 
merchandise readily available to the ultimate consumer essentially 
converted the product into a different commercial product. This line 
of reasoning was in accord with the holding in Winthrop-Stearns, 
Inc. v. United States, 38 Cust. Ct. 1, C.D. 1835 (1956), which con- 
cerned the applicability of the American goods returned provision 
(now subheading 9801.00.10, HTSUS) to Mebaroin tablets exported 
to Canada in bulk and packed in bottles of 100 tablets each. The 
court determined that the returned tablets were not entitled to du- 
ty-free entry as American goods returned because the: 


* * * merchandise had been converted from Mebaroin tablets 
per se into a different unit of merchandise or article of trade, 
namely, Mebaroin tablets in bottles of 100 tablets. The latter is 
ended of greater commercial value that the former. 


However, in United States v, John V. Carr & Sons, Inc., 69 Cust. 
Ct. 78, C.D. 4377 (1971), aff'd, 61 CCPA 52, C.A.D. 1118 (1974), the 
court held that 40 assorted U.S. fish hooks packaged in tin contain- 
ers were free of duty as American goods returned irrespective of the 
retail packaging. After indicating that the Winthrop-Stearns case no 
longer has persuasive force or authority, the court concluded that: 


* * * 


absent some alteration or change in the articles them- 
selves, the mere sorting and repackaging of goods, even for the 
purpose of resale to the ultimate consumer, are not sufficient to 
preclude the merchandise from being classified as returned 
American products * * *. 


Although the court in the Carr case did not address the effect of 
retail packaging on the alternative tariff provision, we believe that 
it logically follows from the Carr decision that if the process of plac- 
ing bulk merchandise in retail containers does not advance the 
value or improve the condition of the merchandise, it also does not 
exceed the scope of an alteration under subheading 9802.00.50, 
HTSUS. Accordingly, it is our position that the foreign repackaging 
of merchandise for retail sale will not, in and of itself, preclude 
tariff treatment under subheading 9802.00.50, HTSUS. Previous 
Headquarters Rulings which are inconsistent with this position are 
modified accordingly. 

We continue to believe, as stated in ruling 554944, that the wash- 
ing, cooling, sorting, grading and packaging of the U‘S. carrots in 
Mexico qualifies as an alteration under subheading 9802.00.80, 
HTSUS. The removal of root hairs during the washing process and 
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the treatment of the carrots with chlorinated water are analagous 
to processes previously determined to constitute alterations. See 
Wilber G. Hallauer v. United States, 40 CCPA 197, C.A.D. 518 (1953) 
(apples exported for wiping (to remove an insecticide spray), polish- 
ing, grading and wrapping are entitled to tariff treatment under 
the alterations provision); ruling dated January 29, 1970 (T.D. 
70-49(1)) (mushrooms exported to be cleaned in a washer, treated 
with an antioxidant solution, rinsed, passed through a freezing tun- 
nel, and packaged may be entered under item 806.20, TSUS); and 
ruling 555424 dated October 3, 1989 (mechanical removal of impuri- 
ties from potato starch qualifies as an alteration). 

Mr. Batterton also inquires regarding the country of origin mark- 
ing requirements applicable to the returned carrots. This issue was 
addressed in a ruling dated March 14, 1989 (HQ 731618), copy 
enclosed. 

Holding: 

We affirm the holding in ruling 554544 that the foreign washing, 
cooling, sorting, grading, and retial packaging of carrots may be 
considered an alteration within the meaning of subheading 
9802.00.50, HTSUS. 


(C.S.D. 90-27) 


Classification: The applicability of subheading 9802.00.80, HTSUSA, 
to certain picture frames. 


Date: December 26, 1989 

File: HQ 555214 

CLA-2 CO:R:C:V 555214 GRV 

Category: Classification 

Tariff No: 9802.00.80, HTSUS (formerly item 807.00, TSUS) 


LesLiz ALAN GLIck, Esq. 

Porter, WriGHT, Morris & ARTHUR 
1233 20th Street NW, 4th Floor 
Washington, DC 20036-2395 


Re: Applicability of partial duty exemption under HTSUS subhead- 
ing 9802.00.80 to certain picture frames imported from Mexico. 


Dear Mr. GLIck: 

This is in response to your three letters of December 9, 1988, on 
behalf of Tyrone Art, Inc., requesting a ruling on the applicability 
of subheading 9802.00.80, Harmonized Tariff Schedule of the Unit- 
ed States (HTSUS) (formerly item 807.00, Tariff Schedules of the 
United States (TSUS)), to certain picture frames to be imported 
from Mexico. Samples of the various components to be assembled 
were submitted for examination. You also inquired as to the proper 
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tariff classification of picture frames made of plastic, particle board 
and aluminum. This issue will be the subject of a separate response. 
We regret the delay in responding to your request. 


Facts: 

You state that various fabricated components, all products of the 
U.S. will be sent to Mexico for assembly into picture frames of 
plastic, wood, or aluminum containing picture prints. Product-spe- 
cific components include the following: 


(1) for plastic picture frames-—straight, pre-notched extruded 
plastic border material and metal hangers; 

(2) for wood picture frames—pre-shaped particle board mold- 
ing, shipped in 16 foot continuous lengths, and v-staples and 
metal hangers; and, 

(3) for aluminum picture frames—pre-finished (painted or 
plated) extruded aluminum molding, shipped in 16 foot continu- 
ous lengths, and 16 by 20 inch chip we L-angles, screws, wire 
and clips. 


U.S. components common to the three types of picture frames in- 
clude the following: 


(4) 16 by 20 inch picture prints; 
(5) 16 by 20 inch flat glass; and, 
(6) 16 by 20 inch corrugated cardboard backing; 


Although the assembly operations performed in Mexico vary 
somewhat, depending on whether the frames are plastic, wood, or 
aluminum, they generally include the following steps: 


(1) the common components—the 16 by 20 inch cardboard 
backing, print and flat glass—are combined to create a 3-part 
picture print sandwich, whereby the picture print is placed be- 
tween the glass and cardboard backing (in the case of alumi- 
num picture frames, the picture print is glued to the 16 by 20 
inch chipboard before it is placed between the glass and card- 
board backing, making it a 4-part picture print sandwich); 

(2) the continuous-length wood and aluminum materials are 
miter cut to length and hand-assembled into picture frames 
that are respectively stapled or screwed together, enclosing the 
picture print sandwich within; the straight extruded plastic 
border material is hand-wrapped around the common compo- 
nent sandwich and taped to secure the ends of the “one piece 
wrap.” 


The completed frames are then individually packed and imported 
into the USS. 


Issue: 

Whether the picture frames will be eligible for the partial duty 
exemption available under HTSUS subheading 9802.00.80 when im- 
ported into the U.S. 
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Law and Analysis: 


As you know, the HTSUS superseded and replaced the TSUS, ef- 
fective January 1, 1989. TSUS item 807.00 was carried over into the 
HTSUS without change as subheading 9802.00.80. This tariff provi- 
sion provides a partial duty exemption for: 


[a]rticles assembled abroad in whole or in part of fabricated 
components, the product of the United States, which (a) were 
exported in condition ready for assembly without further 
fabrication, (b) have not lost their physical identity in such arti- 
cles by change in form, shape, or otherwise, and (c) have not 
been advanced in value or improved in condition abroad except 
by being assembled and except by operations incidental to the 
assembly process such as cleaning, lubricating, and painting. 


All three requirements of HTSUS subheading 9802.00.80 must be 
satisfied before a component may receive a duty allowance. An arti- 
cle entered under HTSUS subheading 9802.00.80 is subject to duty 
upon the full value of the imported assembled article less the cost 
or value of such U.S. components, upon compliance with the docu- 
mentary requirements of 19 CFR 10.24. 

Fabricated components subject to the exemption are provided for 
at 19 CFR 10.14(a), which provides, in part, that: 


[t]he components must be in condition ready for assembly with- 
out further fabrication at the time of their exportation from the 
United States to qualify for the exemption. Components will 
not lose their entitlement to the exemption by being subjected 
to operations incidental to the assembly either before, during, 
or after their assembly with other components. 


Operations incidental to the assembly process are not considered 
further fabrication operations, as they are of a minor nature and 
cannot always be provided for in advance of the assembly operation, 
although they may precede, accompany or follow the actual assem- 
bly operation. 19 CFR 10.16(a). Examples of operations considered 
incidental to the assembly process are delineated at 19 CFR 
10.16(b). However, any significant process, operation, or treatment 
whose primary purpose is the fabrication, completion, physical or 
chemical improvement of a component precludes the application of 
the exemption under HTSUS subheading 9802.00.80. See, 19 CFR 
10.16(c). 

You reference a prior Headquarters Ruling Letter (815445, dated 
November 5, 1986) which allowed the TSUS item 807.00 duty ex- 
emption for a straight brass strip that was notched along its length 
to permit its being folded into photo frames. However, on December 
2, 1988, the U.S. Court of International Trade decided the case of 
Samsonite Corporation v. United States, Slip Op. 88-166, 12 CIT 
——, 702 F. Supp. 908 (1988), appeal docketed, No. 89-1346 (Fed. 
Cir., March 17, 1989), and reached a different conclusion in regard 
to a similar set of facts. In Samsonite, straight strips of U.S. steel 
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were exported to be assembled into luggage bags. Once abroad, the 
strips were bent by machine into a form analogous to a square-sided 
letter C and subjected to other operations prior to being assembled 
into the luggage bags. As the straight strips of steel could not be 
placed immediately into the assembly of the luggage bags without 
the bending operation, the court found that the strips were not ex- 
ported in condition ready for assembly. In considering whether the 
bending of the strips was an incidental operation, the court found 
that the bending process did more than “adjust” (19 CFR 10.16(b) 
(5)) the article, but rather created the component to be assembled, 
the essence of which was its configuration. Accordingly, the court 
upheld Customs denial of the duty allowance under TSUS item 
807.00. 

Regarding the plastic frames in this case, the pre-notched, extrud- 
ed plastic border material is similarly exported in a straight condi- 
tion and the “one piece wrap” is hand-wrapped, i.e., bent, around 
the 3-part sandwich of common components. As in the Samsonite 
case, this bending operation creates the component to be assem- 
bled—the plastic frame—and compels a finding that the plastic bor- 
der material will not be exported in condition ready for assembly 
without further fabrication. 

Although the particle board and aluminum moldings also cannot 
enter immediately into the assembly process as exported, the opera- 
tions performed on these components are considered incidental to 
the assembly process rather then further fabrication, as the mold- 
ings, exported in continuous lengths, are merely miter cut to 
length. 19 CFR 10.16(b\6). Headquarters Ruling Letters 554790 (Oc- 
tober 30, 1987) (extruded aluminum strips cut to specific lengths 
abroad), 063809 (June 19, 1980) (foreign operations consisting of 
merely cutting exported wood to mitered lengths and fitting the 
mitered joints together to form picture frames), and 058547 (Sep- 
tember 20, 1978, 12 Cust. Bull. 1235). 

The assembly operations in this case involve the use of tape to se- 
cure the plastic frame together (and the 3-part picture print sand- 
wich within—the backing, picture print and glass); v-staples to se- 
cure the wooden frame parts together (and the 3-part picture print 
within); and screws and L-angles to secure the aluminum frame 
parts together (and the 4-part picture print sandwich within—the 
backing, chipboard, picture print and glass). As the samples submit- 
ted show that the wooden and aluminum frame parts are securely 
joined together by staples and screws, respectively, and that the pic- 
ture print sandwiches are secured within the plastic, wooden and 
aluminum frames, we find that these methods used to fit together 
the U.S. components constitute acceptable assembly operations 
within the meaning of HTSUS subheading 9802.00.80. Further, an 
examination of the samples submitted shows that the U.S. compo- 
nents do not lose their respective physical identities in the assembly 
operations, and that, with the exception of the plastic frames, they 
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are not otherwise advanced in value or improved in condition ex- 
cept by assembly or operations incidental to the assembly 
operations. 

Holding: 

On the basis of the information submitted and after examining 
the samples submitted, the wood and aluminum picture frames and 
the 3- or 4-part picture print sandwiches contained therein (consist- 
ing of flat glass, a picture print—glued to chipboard in metal 
frames only—and cardboard backing) will be eligible for the duty al- 
lowance available under HTSUS subheading 9802.00.80 when im- 
ported into the U.S. upon compliance with the documentary re- 
quirements of 19 CFR 10.24. The plastic border material used to 
make the plastic frames will not be eligible for the duty exemption, 
as it is subjected to a further fabrication when it is hand-wrapped to 
form the frame configuration. However, the 3-part picture print 
sandwich contained therein will be eligible for the duty exemption. 





(C.S.D. 90-28) 


Classification: The applicability of subheading 9802.00.80, HTSUSA, 
to the sub-assembly of appliques and/or embroideries on slipper 
vamps. 


Date: December 26, 1989 
File: HQ 5553999 
CLA-2 CO:R:C:V 555399 GRV 
Category: Classification 
Tariff No: 9802.00.80, HTSUS 
A.AN G. LEsow!Tz, Esa. 
GRUNFLED, DesipERIO, LesowiTz & SILVERMAN 
12 East 49th Street, 
New York, New York 10017 


Re: Applicability of partial duty exemption under HTSUS subhead- 
ing 9802.00.80 to appliqued and/or embroidered slipper vamps im- 
ported as parts of finished slippers. 


Dear Mr. Lesow7iz: 

This is in response to your letter of May 19, 1989, on behalf of 
R.G. Barry Corporation, requesting a ruling on the applicability of 
subheading 9802.00.80, Harmonized Tariff Schedule of the United 
States (HTSUS) (formerly item 807.00, Tariff Schedules of the Unit- 
ed States (TSUS), to the sub-assembly of appliques and/or embroi- 
deries on slipper vamps which will be imported from Mexico as part 
of finished slippers. Samples of the slipper vamps showing the vari- 
ous stages of an applique assembly operation were submitted for 
examination. 
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Facts: 

It is proposed that cut-to-sshape appliques (generally of satin 
fabric) and laminated slipper vamps, thread, and other slipper com- 
ponents (bottom sole, mid-sole, etc.), all products of the U.S., will be 
exported to Mexico where they will be assembled into finished slip- 
pers. You specifically request that we consider the applicability of 
HTSUS subheading 9802.00.80 to a slipper vamp sub-assembly, 
which is created by sewing appliques onto the slipper vamps with 
an embroidery stitch. 

Regarding the slipper vamps, you state that they are composed of 
three U.S. components: (1) a terrycloth top; (2) a polyester foam 
center; and (3) a terrycloth backing. In most instances, the vamps 
are assembled in the U.S. by laminating only two of the compo- 
nents—the terrycloth top and the foam center materials—with a 
spray adhesive, and cutting the vamps to shape in the U.S. The 
backing material will be separately cut-to-shape in the U.S. and ex- 
ported to Mexico for assembly with the other components. In other 
instances, all three components are either laminated or sewn to- 
gether and cut-to-shape in the U:S. 

In Mexico, an outline of the particular applique will be straight 
stitched through the various layers of the laminated vamp compo- 
nent to ensure the proper placement of the applique. The top sur- 
face of the vamp will then be sprayed with an adhesive to hold the 
applique in place. The applique will then be positioned on the vamp 
and subsequently joined to it by an embroidery stitch which will 
penetrate all of the layers of the laminated vamp component. You 
state that this type of needlework is utilized to prevent the ends of 
the applique from unraveling and to enhance the attractiveness of 
the vamp. Once the slipper vamp sub-assembly is completed, the 
other components are assembled to make the completed slippers 
which will be imported into the US. 

You advised a member of my staff by telephone that some of the 
slipper vamps will not have appliques attached to them, but will 
still be subjected to the embroidery stitching operation. You ask 
that we also address the acceptability of this operation in our rul- 
ing. (In this regard, we presume that only those slipper vamps to 
which an applique will be attached will be subjected to the straight 
stitch outline and spray adhesive steps.) 

You reference prior Customs rulings which hold that embroidery 
is not an acceptable means of assembly (Headquarters Ruling Let- 
ters 063098 (June 7, 1979) and 071031 (November 13, 1982)), but 
submit that the present assembly by embroidery is distinguishable 
from those rulings, in that here the embroidery is more than deco- 
rative and, in fact, joins two or more other components with thread. 
In any event, you state that these rulings are no longer valid in 
view of the recent decision in L’Eggs Products, Inc., v. United 
States, Slip Op. 89-5, 13 CIT ——, 704 F. Supp. 1127 (1989). Thus, 
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you argue that merely embroidering the vamp constitutes an ac- 
ceptable assembly. 


Issue: 
Whether embroidering the slipper vamps either with or without 


appliques constitutes an acceptable “assembly” operation for pur- 
poses of HTSUS subheading 9802.00.80. 


Law and Analysis: 
HTSUS subheading 9802.00.80 provides a partial duty exemption 
for: 


[a]rticles assembled abroad in whole or in part of fabricated 
components, the product of the United States, which (a) were 
exported in condition ready for assembly without further 
fabrication, (b) have not lost their physical identity in such arti- 
cles by change in form, shape, or otherwise, and (c) have not 
been advanced in value or improved in condition abroad except 
by being assembled and except by operations incidental to the 
assembly process such as cleaning, lubricating, and painting. 


All three requirements of HTSUS subheading 9802.00.80 must be 
satisfied before a component may receive a duty allowance. An arti- 
cle entered under this tariff provision is subject to duty upon the 
full value of the imported assembled article, less the cost or value of 
the U.S. components assembled therein, provided there has been 
compliance with the documentary requirements of 19 CFR 10.24. 

The legislative purpose of HTSUS subheading 9802.00.80 is to en- 
courage the foreign assembly of U.S.-made components. See, Data 
General Corporation v. United States, 4 CIT 182 (1982). For purposes 
of this tariff provision, the term “assembly” means the fitting or 
joining together of fabricated components. C.J. Tower & Sons of 
Buffalo, Inc. v. United States, 62 Cust. Ct. 643, C.D. 3840, 304 F. 
Supp. 1187 (1969). Examples of acceptable methods of assembly are 
delineated at 19 CFR 10.16(a), which specifically enumerates sewing 
as a means of assembly. 

Sewing is defined in Webster’s Third International Dictionary 
(1971) as: 


* * * the action or method of one by hand or machine to sew, 
which unites, attaches, or fastens by stitches made with a flexi- 
ble thread of filament. 


The nature of embroidery as a form of sewing was discussed in 
Baylis Brothers, Inc. v. United States, 60 Cust. Ct. 336, C.D. 3383, 
282 F. Supp. 791 (1968), aff'd, 56 CCPA 115, C.A.D. 964, 416 F.2d 
1383 (1969), wherein the court stated that, in common meaning, to 
embroider an object means to ornament it with needlework and 
that the operative feature of embroidery was the ornamental char- 
acteristic of the stitching. Thus, thread used to embroider is used to 
ornament and not necessarily to join or fit together solid compo- 
nents, as required by HTSUS subheading 9802.00.80. For this rea- 
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son, we have consistently held that the mere embroidering of fabric 
does not constitute an acceptable assembly of components within 
the meaning of this tariff provision. T.D. 56535(5), 100 Treas. Dec. 
803 (1965). 

In United States v. Baylis Brothers Company, 64 Cust. Ct. 256, 
C.D. 3987, 400 F. Supp. 940 (1970), aff'd, 59 CCPA 9, C.A.D. 1026, 
451 F.2d 643 (1971), modified, per curiam, 59 CCPA 12, 474 F.2d 
1026 (1973), dress fronts with a pattern stencilled on them were 
smocked with thread, which gathered the fabric to itself, thus, cre- 
ating shirrs. Although smocking did not involve sewing the precut 
dress fronts onto other pieces of fabric, the court found the smock- 
ing operation was well within the common meaning of the term “as- 
sembly,” since the operation merely consisted in joining two compo- 
nents (thread and fabric) together according to a stencilled design. 

In the referenced L’Eggs decision, the open tube end portions of 
pantyhose were sewn closed with thread. In deciding that the leg 
blank portions of the pantyhose were entitled to the duty allowance 
under TSUS item 807.00, the court explained the significance of the 
Baylis decision in the following way: 


[t]he thread in Baylis was the joining agent which joined the 
fabric of the dress front to itself at predetermined points. In the 
present case, the thread joins the tube to itself by sewing the 
tube ends closed. As in Baylis, the thread is a component which 
serves as the joining agent. Since the tube closing operation 
joined two components together, namely thread and fabric, it is 
an “assembly” as the term was applied in Baylis. 


In each case, the court held that the foreign operation constituted 
an assembly within the meaning of TSUS item 807.00 because the 
thread served as a joining agent. Thus, whether thread serves as a 
joining agent is an important consideration in determining whether 
its use in a particular case qualifies as an acceptable assembly 
under this tariff provision. 

In the present case, although the samples show that the embroi- 
dery is ornamental, in that it serves to decorate the slipper vamps, 
we note that the thread used in this manner also acts as a binding 
agent, in that it penetrates the two or three layers of the vamp and 
serves to keep the center of the vamp from puckering. Therefore, 
we agree with you that this constitutes an important distinction be- 
tween the facts of this case and those in previous rulings where we 
held that embroidering a single layer of fabric does not qualify as 
an acceptable assembly operation for purposes of HTSUS subhead- 
ing 9802.00.80. Accordingly, we find that the slipper vamps, either 
with or without appliques attached thereto by embroidery, will be 
eligible for the duty exemption available under HTSUS subheading 
9802.00.80 because the thread used in the embroidery operation 
serves to join the applique to the slipper vamp and, where no appli- 
que is attached, to join the multiple layers of the vamp together at 
the center. Similarly, straight-stitching an outline of the applique 
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through the layers of the vamps also constitutes an acceptable 
assembly. 
Holding: 

On the basis of the described foreign operation and after viewing 
the samples submitted, the slipper vamp components of the finished 
slippers, either with or without appliques embroidered on them, are 
found to be “assembled” abroad, within the meaning of HTSUS sub- 
heading 9802.00.80, as the thread used in the operation serves as a 
joining agent. Accordingly, the U.S. components assembled into the 
slipper vamp sub-assembly (the vamp, applique and thread) will be 
eligible for the duty exemption under this tariff provision when the 
slippers are imported into the U.S., upon compliance with 19 CFR 
10.24. 


(C.S.D. 90-29) 


Marking: Country of origin marking of beach towels. 


Date: November 6, 1989 

File: HQ 732673 

MAR-2-05 CO:R:C:V 732673 KG 
Category: Marking 


SyeD SIKANDER ABBAS 
TERRYMANILA, INC. 

SFB NO. 7 

Bataan Export Processing Zone 
Bataan, Philippines 


Re: Country of origin marking of imported beach towels. 


Dear Mr. Assas: 
This is in response to your letter of August 18, 1989, requesting a 
country of origin ruling regarding imported beach towels. 


Facts: 


A textile manufacturing company situated in the Philippines im- 
ports greige terry towelling in bales. In the Philippines the fabric 
will be desized, bleached, dyed, hydro extracted, dried, printed by 
hand, cut to size, stiched, mended, graded and packed in polybags 
which are placed in cartons for export. 

The process time involved in the Philippines from the importa- 
tion of greige fabric to the exportation of finished printed towels 
would be around 40 to 45 days. The value added to the product 
would be approximately 86%. 
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Issue: 


What is the country of origin for the purposes of 19 CFR 12.130 
for imported beach towels manufactured as described above. 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin im- 
ported into the U.S. shall be marked in a conspicuous place as legi- 
bly, indelibly, and permanently as the nature of the article (or 
container) will permit, in such a manner as to indicate to the ulti- 
mate purchaser in the U.S. the English name of the country of ori- 
gin of the article. The U.S. Court of International Trade stated in 
Koru North America v. United States, 701 F. Supp. 229, 12 CIT —— 
(1988), that: “In ascertaining wha: constitutes the country of origin 
under the marking statute, a court must look at the sense in which 
the term is used in the statute, giving reference to the purpose of 
the particular legislation involved. The purpose of the marking stat- 
ute is outlined in United States v. Friedlaender & Co., 27 CCPA 297, 
302, C.A.D. 104 (1940), where the court stated that: “Congress in- 
tended that the ultimate purchaser should be able to know by an in- 
spection of the marking on the imported goods the country of which 
the goods is the product. The evident purpose is to mark the goods 
so that at the time of purchase the ultimate purchaser may, by 
knowing where the goods were produced, be able to buy or refuse to 
buy them, if such marking should influence his will.” 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. Section 12.130, Customs Regulations (19 CFR 12.130), sets 
forth the principles for making country of origin determinations for 
textile and textile products subject to section 204 of the Agricultur- 
al Act of 1956, as amended (7 U.S.C. 1854) (“section 204”). Accord- 
ing to T.D. 85-38, the final rule document published in the Federal 
Register on March 5, 1985 (50 FR 8714), which established 19 CFR 
12.130, the principles of country of origin for textiles and textile 
products contained in 19 CFR 12.130 are applicable to such mer- 
chandise for all purposes, including duty and marking. This regula- 
tion, which became effective in 1985, came about as a result of Ex- 
ecutive Order No. 12,475, 49 FR 19955 (1984), which directed the 
Secretary of Treasury, in accordance with policy guidance provided 
by the Committee for the Implementation of Textile Agreements, to 
issue regulations governing the entry or withdrawal from ware- 
house for consumption of textile and textile products subject to sec- 
tion 204. The regulations were to include clarifications in or revi- 
sions to the country of origin rules for textiles and textile products 
subject to section 204 in order to avoid circumvention of multilater- 
al and bilateral textile agreements. 
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The U.S. Court of International Trade upheld the interim regula- 
tions which included 19 CFR 12.130, published as T.D. 84-171 in the 
Federal Register on August 3, 1984 (49 FR 31248), in Mast Indus- 
tries, Inc. v. Regan, 596 F. Supp. 1567 at 1582 (CIT 1984). The court 
stated that the purpose of the interim textile regulations is “preven- 
tion of the entry of textile products into the United States on quotas 
not applied to the country which manufactured all or a substantial 
part of the textile products. Accordingly interim regulation section 
12.130 defines country of origin and established criteria for substan- 
tial transformation in order to prevent nearly completed textile 
products of one country from being imported into the United States 
on the quota of another country.” 

When T.D. 85-38 was published, the background information cit- 
ed an intention to reject the theory of Cardinal Glove Co. v. the 
drafting of the new textile regulations. Cardinal Glove involved cot- 
ton work gloves. The cotton fabric was produced in Hong Kong, and 
cut into front and back panels in Hong Kong. These front and back 
panels were assembled by sewing in Haiti. The gloves were then 
turned inside out, pressed, inspected, paired, folded and bundled in 
Haiti. The court held that the assembly and processing of the gloves 
in Haiti transformed the gloves into an export of Haiti and that 
therefore, the gloves were considered to be from Haiti, the country 
of exportation. This meant that the bilteral textile agreement be- 
tween the U.S. and Hong Kong was inapplicable and a Hong Kong 
export license or visa was unnecessary for entry into the U.S. The 
court noted that “the exportation of merchandise from a country 
producing a product to an intermediate country for the purpose of 
processing, manipulating or assembling that product, is a common 
practice in our present day industrial and technological economy.” 
Cardinal Glove at 43-44. It was feared that this theory or principle 
would create a mechanism to circumvent the textile import pro- 
gram and multilateral and bilateral textile agreements. 

Customs stated in T.D. 82-169 its intention not to follow the coun- 
try of exportation concept set forth in Cardinal Glove, but rather to 
apply the substantial transformation test. 

Pursuant to 19 CFR 12.130, the standard of substantial transfor- 
mation governs the determination of the country of origin where 
textiles and textile products are processed in more than one coun- 
try. The country of origin of textile products is deemed to be that 
foreign territory, country, or insular possession where the article 
last underwent a substantial transformation. Substantial transfor- 
mation is said to occur when the article has been transformed into 
a new and different article of commerce by means of substantial 
manufacturing or processing operations. The factors to be applied 
in determining whether or not a manufacturing operation is sub- 
stantial are set forth in 19 CFR 12.130(d) and (e). 
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Specifically, 19 CFR 12.130(eXi) states that dyeing of fabric and 
printing when accompanied by two or more of the following finish- 
ing operations: bleaching, shrinking, fulling, napping, decating, per- 
manent stiffening, weighting, permanent embossing or moireing in 
a foreign country may transform the article into a product of that 
foreign country. Fairchild’s Dictionary of Textiles (1970) defines fin- 
ishing as “all processes through which fabric passes after being tak- 
en from loom. This covers bleaching, dyeing, sizing, and processes 
which give the desired surface effect, e.g., napping, calendering, em- 
bossing, etc. Special finishes are used for crease resistance and 
water repellency. Covers both chemical and mechanical finishing 
processes, e.g. acetylation, (cotton) and saponification, (rayon) (sic) 
alter composition of basic fiber.” 

Although the manufacturing processes in the Philippines involve 
dyeing and printing of the fabric, it does not include at least two 
major finishing operations such as the ones listed in 19 CFR 
12.130(e)(i). Desizing, which is the process of converting the size in 
grey goods into a soluble form which is then washed out, either to 
permit dyeing or bleaching or in testing the unsized weight of the 
fabric, is considered a minor finishing operation. Hydro extraction, 
drying, cutting to size, stitching, and mending are also all consid- 
ered minor finishing operations. Therefore, although the grey fabric 
is dyed, printed, and bleached in the Philippines, the processing 
does not include at least two major finishing operations plus dyeing 
and printing in conformity with the examples set forth in 19 CFR 
12.130(e(i). For this reason, the country of origin for the purposes of 
19 CFR 12.130 would be that country where the greige terry towel- 
ling is made and not the Philippines. 

Holding: 

The country of origin for the purposes of 19 CFR 12.130 of greige 
terry towelling processed as described above would be that country 
where the greige terry towelling is made and not the Philippines. 


(C.S.D. 90-30) 
Marking: Country of origin marking of auto parts. 


Date: December 12, 1989 
File: HQ 732808 
MAR 2-05 CO:R:C:V 732808 NL 
Category: Marking 
JOHN SWAUGER 
MANAGING Director (PURCHASING) 
THE Roapster FAcTory 
P.O. Box 332 
Armagh, PA 15920 


Re: Country of origin marking of auto parts. 
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Dear Mr. SwAuGer: 

This is in response to your letter of October 9, 1989, in which you 
request a blanket exemption from country of origin marking for au- 
tomotive parts imported by your company. It is not within our au- 
thority under section 304 of the Tariff Act of 1930, as amended (19 
U.S.C. 1304), to grant blanket exemptions. However, the ruling 
which follows outlines how your company may obtain some modifi- 
cations to the country of origin marking requirements. 


Facts: 


The Roadster Factory imports replacement parts for imported au- 
tomobiles from a number of countries, and then sells them, largely 
by mail order, to customers in the U.S. Customs officials at Pitts- 
burgh, Pennsylvania have issued a number of marking notices re- 
garding these imports, having found that some of the parts were not 
properly marked with their countries of origin at the time of impor- 
tation. After entry the parts are warehoused. When a customer 
places an order a label is generated for each part which displays 
part number, description, customer name and number, and location 
in the warehouse. In 1988 the Roadster Factory added the capabili- 
ty of printing country of origin information on the label accompany- 
ing each part. Some of the parts are packed in envelopes to which 
the labels are affixed, while others are apparently shipped with the 
labels directly affixed to them. You state that the label system in- 
sures that the marking is always in a location which is easy for the 
retail customer to find, and the wording on the statement and the 
size of the print is always consistent. It is your position that the la- 
bel system makes the labelling of the parts prior to importation_re- 
dundant. You have submitted samples of the labels. 


Issue: 


Under what circumstances can Customs approve marking labels 
affixed after importation as satisfying the country of origin mark- 
ing requirements? 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin im- 
ported into the United States shall be marked in a conspicuous 
place as legibly, indelibly, and permanently as the nature of the ar- 
ticle (or its container) will permit, in such a manner as to indicate 
to the ultimate purchaser in the U.S. the English name of the coun- 
try of origin of the article. Part 134, Customs Regulations (19 CFR 
Part 134), implements the country of origin marking requirements 
and exceptions of 19 U.S.C. 1304. 

Unless one of the exceptions applies, imported articles must be in- 
dividually marked at the time of importation. If they are not, Cus- 
toms will issue a marking notice requiring either that the goods be 
redelivered to Customs custody or that they be remarked. Among 
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the exceptions to the requirement that imported articles be individ- 
ually marked at the time of importation is 19 U.S.C. 1304(aX3\D), 
which provides that an article may be excepted if its container will 
reasonably indicate its country of origin to the ultimate purchaser. 
For such an exception to be approved pursuant to a headquarters 
ruling as provided in Part 177, Customs Regulations (19 CFR Part 
177), we require the importer to demonstrate that the imported ar- 
ticle will, in all foreseeable circumstances, reach the ultimate pur- 
chaser in the marked container in which it was imported. See HQ 
729075 (January 13, 1986). 

It is evident that if an imported article is to be repacked after im- 
portation, it is not possible for the importer to offer the assurances 
necessary to support the approval of a 19 U.S.C. 1304(a\(3XD) excep- 
tion pursuant to a headquarters ruling. However, section 134.34, 
Customs Regulations (19 CFR 134.34), offers importers an alterna- 
tive route to approval of a 19 U.S.C. 1304(aX3\(D) exception. The dif- 
ference is that because the article does not reach the ultimate pur- 
chaser in the marked container in which it was imported, a continu- 
ing Customs supervisory role is necessary. Such supervision cannot 
be directed from Customs Headquarters, but necessarily must origi- 
nate with the district and must be within the discretionary control 
of Customs offices on the site. 

Section 134.34 provides that the exception may be authorized in 
the discretion of the district director provided that: the containers 
in which the articles are repacked will indicate the origin of the ar- 
ticles; the importer arranges for Customs supervision of the repack- 
ing or provides verification satisfactory to Customs that the repack- 
ing results in acceptable country of origin marking prior to liquida- 
tion; and that the liquidation is not deferred more than 60 days. 
The discretion of the district director is broad. He may determine 
whether the marking of the repacked containers will comply with 
19 U.S.C. 1304. He may determine whether direct supervision, certi- 
fication, verification, or review of samples is necessary to accom- 
plish the purposes of 19 U.S.C. 1304. He may exercise the discretion 
to extend the 60-day liquidation period. 

Your letter indicates that the district director has deemed the ap- 
proval of a blanket exemption to be beyond his authority. To the ex- 
tent that there is no blanket exemption available under 19 U.S.C. 
1304 which can be approved either by Headquarters or the district 
director, this is accurate. However, the district director has broad 
discretion to determine the circumstances under which a 10 U.S.C. 
1304(a)(3XD) exception from country of origin marking may be au- 
thorized for importers engaged in repacking operations. For exam- 
ple, the district director would be within the scope of his discretion 
in approving the labels you have submitted as samples on the basis 
that they constitute adequate marking for the containers of the re- 
packed articles. The district director would be acting within the 
scope of his discretion in determining that because the marking of 
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the repacked articles will be adequate, and all the imported articles 
will be so repacked, the individual articles need not be marked at 
the time of importation. Further, the district director would be act- 
ing within the scope of his discretion in determining that the 19 
U.S.C. 1304(aX3)(D) exception may be approved for all entries made 
over an extended or indefinite period of time, rather than on an en- 
try-by-entry basis. An important element in the exercise of the dis- 
trict director’s discretion is his assessment of whether the company 
requesting the exception can be relied upon to carry through on its 
undertakings. Another factor to be considered is whether the dis- 
trict has adequate resources to provide the continuing supervision 
necessary to ensure proper country of origin marking after 
importation. 


Holding: 

There is no blanket exemption from country of origin marking 
under 19 U.S.C. 1304. Pursuant to 19 CFR 134.34 the district direc- 
tor may, in the exercise of his discretion, determine the circum- 
stances under which a 19 U.S.C. 1304(a)(3)(D) exception from coun- 
try of origin marking may be authorized for importers engaged in 
repacking operations. 


(C.S.D. 90-31) 


Marking: Country of origin marking of U.S.-origin corrugated ship- 
ping cartons bearing box makers certificates. 


Date: December 20, 1989 

File: HQ 732809 

MAR-2-05 CO:R:C:V 732809 NL 
Category: Marking 


RicHarp G. SELEY 

Rupo.PH Mires & Sons, Inc. 

4950 Gateway East, P.O. Box 144 
El Paso, Texas 79942 


Re: U.S.-origin corrugated shipping cartons bearing box makers’ 
certificates. 


Dear Mr. SELEY: 

This is in response to your letter of October 10, 1989, in which 
you request a ruling that the Box Maker’s Certificate which ap- 
pears on U.S.-origin corrugated cartons does not trigger the country 
of origin marking requirements of section 134.46, Customs Regula- 
tions (19 CFR 134.46). 
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Facts: 


Your firm represents companies which import articles from Mexi- 
co in corrugated shipping cartons manufactured in the U.S. Pursu- 
ant to U.S. government regulations such cartons are required when 
used in interstate commerce to display a Box Maker’s Certificate 
(BMC). A sample BMC was submitted. 

As required under tariffs submitted for approval by the Interstate 
Commerce Commission for rail and motor freight transportation 
(known as Rule 41 and Item 222 respectively) the BMC lists the 
name of the manufacturer, the performance characteristics of the 
box, and the city and state of the manufacturer. Within the medal- 
lion format of the BMC the words, “BOX CERTIFICATE” clearly 
identify the BMC as referring only to the box. Rule 41 and Item 222 
specify that the BMC shall be displayed on the long panel of the 
bottom of the carton when made up. 

You state that the purpose of the BMC is to provide the perform- 
ance characteristics of the carton for the benefit of shippers and 
carriers, and has no other relevance to the shipper, manufacturer, 
consignee, or product contained in it. 

You express concern, however, that the presence of the city and 
state name on the BMC might be interpreted by Customs field of- 
fices as triggering the requirements of 19 CFR 134.46. In particular, 
you identify T.D. 86-129, 20 Customs Bulletin 380 (June 26, 1986), a 
policy statement relating to shoe boxes, as a possible basis for con- 
cluding that the BMC triggers 19 CFR 134.46 for the subject car- 
tons. T.D. 86-129 specified that no shoe box would be treated as 
properly marked if the name of a country or locality other than the 
country of origin appears anywhere on the shoe box in any context, 
unless the name of the country of origin, preceded by the words 
“Made in” or “Product of’ appears on the same panel as the name 
or locality other than the country of origin. 

You state that this question has not been raised previously by 
Customs, and that you clients have not received any marking 
notices. 


Issue: 

Does 19 CFR 134.46 require that if the BMC appears on the bot- 
tom of a corrugated shipping carton, the name of the country of ori- 
gin of the articles imported in the box must appear in close proximi- 
ty to the BMC? 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin (or its 
container) shall be marked in a conspicuous place as legibly, indeli- 
bly, and permanently as the nature of the article (or container) will 
permit, in such a manner as to indicate to the ultimate purchaser 
in the U.S. the English name of the country of origin of the article. 
Part 134, Customs Regulations (19 CFR Part 134), implements the 
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country of origin marking requirements and exceptions of 19 U.S.C. 
1304. 

To prevent confusion and possible deception of ultimate purchas- 
ers, 19 CFR 134.46 requires that in any case in which the name of a 
city, locality or country other than the country of origin of the arti- 
cle appears on the article or its container, the name of the country 
of origin, preceded by the words “Made in” or “Product of”, shall 
appear in close proximity and in lettering of at least comparable 
size. 

After consideration of the sample BMC, a review of the applicable 
precedents, and taking into account the purposes of 19 U.S.C. 1304 
and 19 CFR 134.46, it is our opinion that the U.S. locality and state 
names on the BMC do not present any possibility of confusion to the 
ultimate purchaser of an article imported in a carton bearing a 
BMC. Consequently, the presence of a BMC on a corrugated ship- 
ping carton does not activate the requirements of 19 U.S.C. 134.46. 

The location of the BMC on the bottom of the carton places it at a 
significant distance from the view of an ultimate purchaser (if he 
were ever to see the carton at all), such that the information on the 
BMC would be highly unlikely to influence any purchasing deci- 
sions. See, United States v. Friedlaender & Co., 27 CCPA 297, 302, 
C.A.D. 104 (1940) (stating that the purpose of the marking statute is 
to permit the ultimate purchaser to exercise choice on the basis of 
the country of origin of the article). The self-contained medallion- 
style design of the BMC itself, together with the words “BOX CER- 
TIFICATE” makes it unmistakable that the BMC refers to the box 
and not to any articles which it might contain. It is also worthy of 
note that all the information printed on the BMC is in the English 
language. In sum, we do not view the BMC as posing any conflict ei- 
ther with statutory requirements or with the statutory purpose. 

In several recent rulings we have indicated that geographic 
names appearing in connection with imported articles do not neces- 
sarily trigger the requirements of 19 CFR 134.46. In HQ 732329 (Ju- 
ly 29, 1989) we ruled that an address on a warranty card did not 
pose a risk of confusion or deception to ultimate purchasers. Simi- 
larly, in HQ 732816 (November 24, 1989), we ruled that an address 
printed on the back of a display ticket giving a customer a place to 
direct questions and guarantee problems created no risk of confu- 
sion or deception. The basis of both these rulings was that while the 
names and addresses, taken alone, would appear to be the kinds of 
potentially confusing information addressed by 19 CFR 134.46, their 
context was such that no confusion as to country of origin was con- 
ceivable. In our opinion the BMC presents the same circumstances. 

A final factor in our conclusion is that the BMC is a required ele- 
ment in interstate railroad and truck tariff filings. Unless a 
container carrying a BMC is used, a shipper is limited in the dam- 
age claims he can bring against a carrier. We are reluctant to cast 
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doubt upon the use of containers whose characteristics meet impor- 
tant regulatory and commercial purposes in the U.S. 

Finally, we wish to emphasize that T.D. 86-129 does not conflict 
with this ruling. T.D. 86-129, by its terms, applies only to footwear 
and footwear boxes. By way of background, we note that T.D. 
86-129 was prompted by particular problems which arose with re- 
spect to imported footwear, and for which a strict interpretation of 
19 CFR 134.46 was deemed by Customs to be warranted. 


Holding: 
The BMC located on the bottom of corrugated shipping cartons 
does not trigger the requirements of 19 CFR 134.46. 











U.S. Customs Service 
General Notice 


19 CFR Part 24 


CURRENT IRS INTEREST RATE USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of calculation of interest. 


SUMMARY: The Tax Reform Act of 1986 established a new method 
of determining the adjusted rate of interest on applicable overpay- 
ments or underpayments of Customs duties. The new method pro- 
vides a two-tier system based on the short-term federal rate and is 
adjusted quarterly. This notice advises the public that the interest 
rates, as set by the Internal Revenue Service, will remain at 10 per- 
cent for overpayments and 11 percent for underpayments for the 
quarter beginning April 1, 1990. It is being published for the conve- 
nience of the importing public and Customs personnel. 


EFFECTIVE DATE: April 1, 1990. 


FOR FURTHER INFORMATION CONTACT: Robert B. Hamilton, 
Jr., Revenue Branch, National Finance Center (317) 298-1245. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


By notice published in the Federal Register on January 5, 1987 
(52 FR 255), Customs advised the public that the Tax Reform Act of 
1986 (Pub. L. 99-514), amended 26 U.S.C. 6621, mandating a new 
method of determining the interest rate paid on applicable overpay- 
ments or underpayments of Customs duties. This method provides a 
two-tier system based on the short-term Federal rate. As amended, 
26 U.S.C. 6621 provides that the interest rate that Treasury pays on 
overpayments will be the short-term Federal rate plus 2 percentage 
points. The interest rate paid to Treasury for underpayments will 
be the short-term Federal rate plus 3 percentage points. The rates 
will be rounded to the nearest full percentage. 

The interest rates are determined by the Internal Revenue Ser- 
vice on behalf of the Secretary of the Treasury based on the average 
market yield on outstanding marketable obligations of the US. 
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with remaining periods to maturity of 3 years or less and are to 
fluctuate quarterly. The rates are determined during the first 
month of a calendar quarter and become effective for the following 
quarter. 

The rates of interest for the period of April 1, 1990-—June 30, 1990 
are 10 percent for overpayments and 11 percent for underpayments. 
These rates will remain in effect through June 30, 1990, and are 
subject to change on July 1, 1990. 


Dated: March 2, 1990. 


MicHaeEt H. Lane, 
Acting Commissioner of Customs. 


(Published in the Federal Register, March 8, 1990 (55 FR 8633)] 








United States Court of 
International Trade 


One Federal Plaza 


New York, N.Y. 10007 


Chief Judge 
Edward D. Re 
Judges 
James L. Watson Thomas J. Aquilino, Jr. 
Gregory W. Carman Nicholas Tsoucalas 
Jane A. Restani R. Kenton Musgrave 


Dominick L. DiCarlo 


Senior Judges 
Morgan Ford 
Frederick Landis 
Herbert N. Maletz 
Bernard Newman 
Samuel M. Rosenstein 


Nils A. Boe 


Clerk 


Joseph E. Lombardi 




















Decisions of the United States 
Court of International Trade 


(Slip Op. 90-17) 


NATIONAL CustoMs BROKERS AND FoRWARDERS ASSOCIATION OF AMERICA, 
PLAINTIFF v. UNITED STATES, ET AL., DEFENDANTS 


Court No. 89-07-00400 
[Defendants’ Motion for Summary Judgment Granted.] 


(Dated February 23, 1990) 


Tompkins & Davidson (Harvey A. Isaacs, Brian S. Goldstein, and Laurence M. 
Friedman) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, United States Department 
of Justice, (Susan Burnett Mansfield) and Richard McManus, United States Customs 
Service, for defendant. 


OPINION 


Restani, Judge: In National Customs Brokers v. United States, 13 
CIT ——, 723 F. Supp. 1511 (1989) (NCBFA I) the court denied 
plaintiff, National Customs Brokers and Forwarders Association, 
Inc.’s (NCBFA), motion seeking a preliminary injunction in this 
matter. The facts relevant to this dispute are set forth in detail in 
that opinion. This action may be summarized as an action to compel 
defendants, the Secretary of the Treasury and the Commissioner of 
Customs, to promulgate regulations establishing a certain hierarchy 
among those permitted to enter merchandise transported by inter- 
national courier services in consolidated shipments. Plaintiff con- 
tends that a broker chosen by a courier service may not make entry 
of individual shipment in a consolidated shipments if another bro- 
ker has been chosen by the owner or purchaser of the individual 
shipment.! It is not disputed that without utilizing a licensed cus- 
toms broker a courier service may not enter merchandise that it 
does not own or purchase. 


1Customs did propose regulations which came close to plaintiff's view. They were withdrawn after comment 
See Withdrawal of Proposed Customs Regulations Amendment Relating to Entry of Consolidated Shipments, 54 
Fed. Reg. 5091 (1989). See also NCBFA I, 13 CIT at ——, 723 F. Supp. at 1513. According to the complaint, howev- 
er, the proposed regulations would not accomplish plaintiff's purpose because the regulations would permit stan- 
dard courier contract language to override the individual shipment documentation. Complaint 17 
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Plaintiff has now moved under CIT RULE 56.1 for summary judg- 
ment and a declaratory judgment, a permanent injunction, and the 
issuance of a writ of mandamus. Defendants, the Secretary of the 
Treasury and the Commissioner of Customs, oppose the motions 
and cross move for summary judgment. In addition, defendants 
move for dismissal of the action under CIT RULE 12 and contend 
that the court lacks jurisdiction over the subject matter and that 
plaintiff lacks standing. 

The court first turns to the questions of jurisdiction and standing 
raised by defendants in NCBFA I and in its present motion. Defend- 
ants claim that the court lacks jurisdiction under 28 U.S.C. 
§ 1581(i)(1), (2) & (4) because the action does not involve administra- 
tion of laws “providing for revenue from imports or tonnage or for 
tariffs, duties, fees, or other taxes on the importation of merchan- 
dise.” Defendants’ Brief in Opposition to Plaintiff's Motion for Sum- 
mary Judgment at 9. Defendants rely heavily on K Mart Corp. v. 
Cartier Inc., 485 U.S. 176 (1988), discussed extensively in NCBFA I, 
13 CIT ——, 723 F. Supp. 1514-15. 

As the court has distinguished K Mart previously it is unnecessa- 
ry to further discuss that case. Suffice it to say that while the issue 
here does not directly “involve” a protest, it does involve the admin- 
istration of the laws with respect to tariffs and revenue from im- 
ports. See 28 U.S.C. § 158101), (2) & (4) and 19 USC. 
§ 1484(a\(2\D) (entry of merchandise). The entry process is the key 
administrative act leading to the imposition of tariffs and the collec- 
tion of revenues from imports. See also NCBFA I, 13 CIT at ——, 
723 F. Supp. at 1513-15 (there is “no manifestation of Congressional 
intent that some avenue of judicial review other than section 1581(i) 
is to be followed or that opportunity for review is to be denied en- 
tirely”). Accordingly, defendants’ arguments on this point are to no 
avail. 

Defendants’ standing challenge also fails. While the court has as- 
sumed some conflict among the members of NCBFA, defendants’ ar- 
guments that the association has not suffered any injury are not 
convincing.? Defendants rely particularly on Arjay Assoc., Inc. v. 
Bush, No. 89-1311 (Fed. Cir. Dec. 7, 1989). There the Federal Cir- 
cuit affirmed dismissal of the action because plaintiff demonstrated 
no colorable right to the continued importation of goods excluded by 
Executive Order. The Circuit Court pointed out, however, that Con- 

2Defendants refer to New York state and federal case law to support their argument that NCBFA lacks stand- 
ing. Defendants maintain that an association, whether incorporated or not, must bring an action benefiting a// 
its members before it may have standing. Defendants’ Brief in Opposition to Plaintiff's Motion for Summary 
Judgment at 16-17. The court has previously discussed federal law on this point and the New York case to which 
defendants refer is not applicable. In Application of Crystal v. Bd. of Educ., 87 Misc. 2d 632, 385 N.Y.S. 2d 701 
(N.Y. Sup. Ct. Nassau Co. 1976) an association was found not to have standing to assert the personal tenure rights 
“of seven individuals who, at the time the proceeding commenced were no longer even members of petitioner.” 
Id. 87 Misc. 2d at 634, 385 N.Y.S. 2d at 703. New York courts have recognized that an association may not choose 
sides between individuals in a lawsuit which “can be termed a ‘one on one’ dispute,” but may “take a good faith 
position opposing some of its members * * *°.” Application of Jacobs v. Bd. of Educ., 94 Misc. 2d 659, 662, 405 
N.Y.S. 2d 159, 162 (N.Y. Sup. Ct. Nassau Co. 1977). Here, there is no “one on one” dispute to raise appearances of 
conflicts of interest. Beyond this, there has been no claim that the allegedly aggrieved NCBFA members’ inter- 


ests were undermined by plaintiff's access to privileged materials or other information that may have worked to 
their detriment as was the case in Glueck v. Logan, 653 F.2d 746 (2d Cir. 1981), cited by defendants. 
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gress may choose the terms upon which the right to import may be 
exercised, id. at 5-6, and once it has done so, a party with a right so 
given by Congress may bring an action to protect its interests. Here, 
plaintiffs members are directly affected by the implementation of 
section 1484. In what manner entry of goods is to be made is of 
unique interest to plaintiffs members and Customs’s improper im- 
plementation of section 1484 would affect them directly and, for the 
most part, adversely.? Therefore, defendants’ standing arguments 
fail. See also NCBFA I, 13 CIT at ——, 723 F. Supp. at 1514-16. And 
see Franchise Tax Bd. v. Alcan Aluminum, Ltd., 110 S. Ct. 661, 665 
(1990). 

As noted in NCBFA I, the issue here rests on the interpretation 
of 19 U.S.C. § 1484(a(2(C) (1988) which states: 


When an entry of merchandise is made under this section, 
the required documentation shall be filed either by the owner 
or purchaser of the merchandise or, when appropriately desig- 
nated by the owner, purchaser, or consignee of the merchan- 
dise, a person holding a valid license under section 1641 of this 
title. en a consignee declares on entry that he is the owner 
or purchaser of merchandise, the appropriate customs officer 
may, without liability, accept the declaration. For the purposes 
of this subtitle, the importer of record must be one of the par- 
ties who is eligible to file the documentation required by this 
section.‘ 


NCBFA continues to maintain that the “appropriately designated” 
language in the quoted subsection is restrictive enough to require 
mandatory deconsolidation of shipments under a master bill of lad- 
ing or airway bill whenever a bill of lading or airway bill for an in- 
dividual shipment covered by the master bill designates a specific 
broker other than the one for the master bill. According to plain- 
tiffs, in that situation expedited entry by the broker for the consoli- 
dated shipment would be improper. Essentially, therefore, the ques- 
tion presented is whom did Congress intend to control the entry of 
goods under section 1484. 

In order to resolve this question the court must turn first to the 
text of the statute. Chevron, U.S.A., Inc. v. Natural Resources De- 
fense Council, Inc., 467 U.S. 837, 842-43 (1984). In the absence of ex- 
plicit definitions, the court must interpret the statute’s words in 
their ordinary, contemporary, and common meaning. Perrin v. 
United States, 444 U.S. 37, 42 (1979). The meaning of the words 
must also be construed in the context of their enactment by the leg- 
islature. Watt v. Alaska, 451 U.S. 259, 266-67 (1981). 


3The court, of course, could solve any problems of form by ordering plaintiff to add an individual member as 
plaintiff. This seems a useless formalistic step given the court’s decision on the merits, as well as on standing. 
419 U.S.C. § 1641(bX1) (1988) reads: 
No person may conduct customs business (other than solely on behalf of that person) unless that per- 
son holds a valid customs broker’s license issued by the Secretary under paragraph (2) or (3). 
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According to Webster’s dictionary, “appropriate” is defined as 
“especially suitable,” “fit,” “proper,” and “belonging peculiarly.” 
Webster’s Third New Int’l Dictionary 106 (1981). The term “a per- 
son” “appropriately designated” in section 1484(a\2\C) therefore 
can be read only to signify one who is designated in a suitable or 
proper manner. According to the same subsection such person must 
also hold a valid customs brokers license. If this person, therefore, 
has been designated in a proper or suitable manner by either the 
owner, purchaser, or consignee, and if this person is a properly li- 
censed customs broker, such person may make entry of the items in 
the shipment. 

In reading section 1484, the court concludes that the section’s 
structure indicates no choice on the part of Congress as to the “ap- 
propriately designated” person apart from the specific requirements 
of section 1484. Plaintiff's interpretation can be viewed only as a re- 
writing of the statute to restrict Congress’s broad approach, and 
particularly, to eliminate the word “consignee” in the first sentence 
of section 1484(a\(2)(C). 

The term “consignee” has traditionally been a broad one. For 
tariff purposes it is not synonymous with “owner” or “purchaser.” 
See 19 U.S.C. § 1484(aX(2C); 19 C.F.R. § 101.2 (1989) and Customs 
Directive 3530-02 (November 6, 1984). It includes both nominal con- 
signees and ultimate consignees. See R. Sturm, Customs Law and 
Administration § 2.3 (8rd ed. 1989) and 19 C.F.R. § 141.54 (1989). If 
courier services are “nominal consignees,” they are nonetheless 
“consignees” within the meaning of 19 U.S.C. § 1484(a(2)(C). Under 
the statute a consignee may designate a licensed broker to enter 
goods, even if the consignee may not enter goods itself. 

Plaintiff argues, however, that it is only trying to achieve the 
statutory aim of requiring the “importer of record” to control entry. 
Plaintiffs Brief in Support of its Motion for Summary Judgment at 
6. This argument is inapposite. “Importer of record” is mentioned 
in section 1484(a\2\C). That section, however, states simply that 
the importer of record “must be one of the parties who is eligible to 
file the documentation required by this section.” According to the 
statute, such a person is either the owner or purchaser, or a licensed 
broker “appropriately designated” by the “owner, purchaser or con- 
signee.” [Emphasis Supplied]. 

The introductory language in section 1484(a)(1) is also of no help. 
There Congress indicated that “one of the parties qualifying as ‘im- 
porter of record’” was to engage in the acts necessary to comply 
with the requirements of section 1484. [Emphasis Supplied]. This 
language does not require a specific party to act pursuant to section 
1484. Indeed this language indicates an absence of Congressional 
desire to create a statutory hierarchy or priority list among those 
persons qualified to make entry under Section 1484. 
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In contrast to plaintiffs interpretation of the statute, defendants’ 
position has the “substantial virtue of giving meaning to all the 
words of the statute.” See Clark-Cowlitz, 826 F.2d 1074, 1088 (D.C. 
Cir. 1987) (citing United States v. Menasche, 348 U.S. 528, 538-39 
(1955); Washington Market Co. v. Hoffman, 101 U‘S. (11 Otto) 112, 
115-16 (1879)). [Emphasis in Original]. The agency’s interpretation 
is reflected in its choice not to promulgate the regulations NCBFA 
would like to see implemented. This exercise of agency choice ap- 
pears to leave the language of the statute alone and does not do vio- 
lence to congressional intent, as it can be gleaned from the face of 
the statutory text. 

The agency’s choice not to take further regulatory action is also 
supported by the legislative history of section 1484.5 In particular, 
the House Conference Report on Pub. L. 97-446. H.R. REP. No. 989, 
97th Cong., 2d Sess. 40, reprinted in 1982 U.S. CODE CONG. & AD- 
MIN. NEWS 4137, 4140 states that the House Amendment to the 
Senate Amendment to the 1982 Trade Act “would prohibit nominal 
consignees from conducting customs business on behalf of any other 
person, unless the consignee is a licensed customs broker.” [Empha- 
sis Supplied]. This language is strong indication that Congress im- 
plemented section 1484 to permit the continuation of entry of goods 
and packages by nominal consignees as long as they are licensed 
customs brokers. Furthermore, the legislative history of the act in- 
dicates Congress was well aware of Customs’s practice and should 
have known what changes in language were necessary to statutorily 
bar nominal consignees from making entry. See id. And see 127 
Cong. Rec. H.4314 (July 14, 1981) (statement of Rep. Frenzel). 

Plaintiff relies on certain statements of Representative Frenzel. 
Representative Frenzel’s statement in the Congressional Record of 
July 14, 1981 appears to support Customs’s reading of the statutory 
language. Representative Frenzel stated that under the amendment 


* * * couriers would not be allowed to make informal or formal 
entries, which they were never intended to handle, on behalf of 
others without a brokers license. 

Finally, the bill specifies that carriers cannot knowingly cer- 
tify an unlicensed party as owner or consignee or agent in or- 
der that such party could conduct customs business on behalf of 
another with no requirement to become qualified in customs 
procedures. This would further prohibit individuals other than 
licensed brokers from making formal or informal customs en- 
tries merely by being designated consignee. 


5In its argument, plaintiff refers extensively to the statements of the J.F.K. Airport Customs Brokers Associa- 
tion to “indicate [what] their understanding [of the Statute] would require.” Plaintiff's Brief in Support of its Mo- 
tion for Summary Judgment at 42. In evaluating the legislative intent behind the statute, however, the court will 
consider the testimony of the witnesses at the congressional hearings only as the expression of arguments 
presented to Congress for and against the relevant bill’s adoption. North American Foreign Trading Corp. v. Unit- 
ed States, 9 CIT 80, 82, 607 F. Supp. 1471, 1474 (1985), aff'd 783 F.2d 1031 (Fed. Cir. 1986). Moreover, the testimo- 
ny presented by the J.F.K. Airport Customs Brokers Association, as interpreted by plaintiff, directly conflicts 
with the statement of James R. Berger, President of Wor!d Courier, Inc. Compare Miscellaneous Tariff and Cus- 
toms Amendments, H.R. Rep. No. 837, 97th Cong., 2nd Sess. 365-74 with id. at 375-81. Furthermore, the statute 
as enacted appears to reflect Congress’s accommodation of the concerns raised by the customs brokers regarding 
licensing requirements with the apparent conflicting problem of delay of entry raised by the courier services. 
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127 Cong. Rec. H.4314 (july 14, 1981) (statement of Rep. Frenzel) 
[Emphasis Supplied]. Representative Frenzel’s post-enactment state- 
ments, however, are not instructive as to the statute’s interpreta- 
tion.* These statements are not reflective of Congress’s consensus as 
it was articulated at the time of section 1484’s enactment. Post-en- 
actment statements by Congress are a hazardous basis for inferring 
an earlier Congress’s intent. United States v. Price, 361 U.S. 304, 
313 (1960); Epstein v. Resor, 296 F. Supp. 214, 216 (N.D. Cal. 1969). 
Of even less import are statements of one Congressman that were 
never before the enacting body. Nat’l School of Aeronautics, Inc. v. 
United States, 142 F. Supp. 933, 938 (Ct. Claims 1956) (“Whatever 
may have been the opinion of individual members as to the intent 
of Congress, the Congress as an entity, with those who were manag- 
ing the legislation for it fully aware of the problem, made its choice 
* * * A legislature speaks through statute, and, in cases where the 
statutes require interpretation, through committee reports and de- 
bates. No member of a legislature, outside the legislature, is empow- 
ered to speak with authority for the body.”). 

The court also concludes that the agency’s action challenged here 
“accords with the broader purposes animating Congress” and safe- 
guards the public interest in assuring that the legislative choice 
made is implemented properly. See Clark-Cowlitz, 826 F.2d at 1089. 
The legislature in enacting the 1982 Trade and Tariff Act stated 
specifically in section 1484 that the Secretary was to issue regula- 
tions to “facilitate” commerce, to protect the collection of revenue, 
and to provide for “equal treatment of all importers of record of im- 
ported merchandise.” 19 U.S.C. § 1484(aX2)\D). The affidavits 
presented to the court support Customs’s view that implementation 
of the regulations proposed by NCBFA would slow down the entry 
process. This would run counter to Congress’s policy choice in enact- 
ing section 1484 to expedite and facilitate international trade.’ 

In addition, there is no indication that the various “importers of 
record” are being treated unfairly or “unequally.” If a specific bro- 
ker is named or designated on an individual package in a consoli- 
dated shipment, and a broker other than the one specifically named 
or designated on the package enters it and damage results to the 
owner or broker originally designated, the parties should look to 
their contracts for remedies. Leaving to the parties to protect them- 
selves through contract or through their choice of carrier appears 
more appropriate than compelling the agency to prohibit entry of 
consolidated shipments in the manner requested. Under the terms 

6For completeness’ sake, however, one may wish to compare the very general post-enactment statements of the 
Congressman found at Exhibit H to Plaintiffs Brief in Support of its Motion for Summary Judgment, to the let- 
ter of Alfred R. DeAngelus, Deputy Commissioner of Customs, written to Congressman Joseph P. Addabbo dated 
August 3, 1984, discussing possible regulations. Exhibit L to Plaintiffs Brief in Support of its Motion for Summa- 
ry Judgment. That letter indicates Customs’s view fairly soon after the statute was amended that there was no 
intention at the time the amendment was passed to deprive courier services of the right to appoint brokers. Ac- 


cord Customs Directives 3530-02 (November 6, 1984) and 3530-01 (January 19, 1984). (Attachments 1 and 2 to 
Defendants’ Brief in Opposition to Plaintiff's Motion for Preliminary Injunction). 


7Whether some other type of regulation could ease plaintiff's problem without violating Congressional intent is 
not an issue for the court at this time. 
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of the statute Customs remains free to deal with any licensed bro- 
ker chosen by an owner, purchaser, or consignee.*® 

The court’s review of the statute, its context, and the express in- 
tent of Congress prior to its enactment, reveal no reason why Cus- 
toms’s interpretation of the statute at issue should be disturbed. 
The agency made a choice which conforms to Congressional intent 
as it can be reasonably ascertained. The court will not add words to 
the statute or subtract them from it. 

Accordingly, plaintiff's motions are denied and judgment is en- 
tered in favor of defendants. 


5Even some of NCBFA’s complaining members appear to view the problem as one involving an interference 
with contractual rights. See Letters by Feraud, Paris (April 1, 1985), Pfizer International, Inc. (April 3, 1985), Le- 
on of Paris Co., Inc. (April 8, 1985), Caravelle Pour Homme (April 8, 1985), Town Circle Sportswear, Inc., (April 8, 
1985), and Chester Kessler, Inc. (April 8, 1985), APPENDIX L to Plaintiff's Brief in Support of its Motion for Sum- 
mary Judgment. 
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